STATE OF FLORI DA
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JAVES JONES,
Petitioner,
Case No. 02-1417

VS.

DEPARTMENT OF CHI LDREN
AND FAM LY SERVI CES,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on June 12, 2002, by tel ephone in Tallahassee, Florida, before
the Division of Adm nistrative Hearings, by its designated
Adm ni strative Law Judge, Barbara J. Staros.
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For Petitioner: Linda Barge-MIles, Esquire
Aneri can Federation of State,
County and Muni ci pal Enpl oyees
111 North Gadsden Street
Tal | ahassee, Florida 32301

For Respondent: John R Perry, Esquire
Depart nent of Children
and Fam |y Services
2639 North Monroe Street
Tal | ahassee, Florida 32399-2949



STATEMENT OF THE | SSUE

The issue in this proceeding is whether Petitioner's
request for an exenption fromdisqualification from enpl oynent
in a position of trust or responsibility should be granted.

PRELI M NARY STATEMENT

By letter dated February 12, 2002, the Departnent of
Children and Fam |y Services (Departnent) infornmed Petitioner,
Janmes Jones, that his request for exenption from
di squalification pursuant to the | aws governi ng background
screeni ng had been deni ed.

Petitioner disputed the denial of exenption from
di squalification and requested an adm ni strative hearing. The
request for hearing was forwarded to the Division of
Adm ni strative Hearings on or about April 10, 2002. A fornmal
hearing was scheduled for June 12, 2002. Prior to the hearing,
the parties stipulated that neither party intended to call any
W tnesses and that a |ive hearing was not requested or
necessary.

At hearing, the parties' Joint Exhibit nunbered 1 was
admtted into evidence. Oficial recognition was taken of
Chapt er 95-228, Laws of Florida.

The hearing was not transcribed. The parties requested nore
than 10 days in which to file proposed recomended orders. That

request was granted and the due date for subm ssion of proposed



recommended orders was established as June 28, 2002. Respondent
and Petitioner filed Proposed Recormended Orders on June 24 and
28, 2002, respectively, which have been considered in the
preparation of this Reconmended Order.

Respondent filed a Motion to Strike Petitioner's Proposed
Recommended Order asserting that it had been filed untinmely and
that the due date had been established as June 24, 2002.
Petitioner filed a response objecting to the notion.
Respondent' s assertion that the proposed reconmended orders were
due June 24, 2002, is incorrect. The Mdtion to Strike is
deni ed.

FI NDI NGS OF FACT

1. Petitioner has been enployed in a position of trust and
seeks an exenption fromdisqualification.

2. On February 19, 1985, Petitioner entered a plea of
guilty to the offense of battery, Case No. 85-MM137-A, in the
County Court of Gadsden County, Florida. Adjudication was
wi thhel d and the court placed Petitioner on probation and
ordered Petitioner to make restitution for hospital bills and
pay court costs.

3. This offense involved Petitioner and Jenean Stewart,
wi th whom Petitioner had |ived and with whom Petitioner had
resided together in the past as if a famly. There was no

evi dence presented or assertion nmade that Petitioner and



Ms. Stewart were married at the tine of the offense or at any
ot her tinme.

4. The parties stipulated to the adm ssion of the court
docunents which describe the incident. The Conplaint charged
Petitioner with a violation of Section 784.03, Florida Statutes,
which is described in both the 1983 and 1985 Florida Statutes as
battery, a m sdeneanor of the first degree. The Summary of
O fense and Probabl e Cause Affidavit reveals that Petitioner and
Ms. Stewart got into a fight and that Petitioner kicked, hit,
and choked her and made several threats to do bodily harmto her
with a shotgun. It additionally reveals that Ms. Stewart
advi sed the arresting officer that she was pregnant and that
Petitioner had struck her in the stomach causing her pain. The
Summary of O fense and Probabl e Cause Affidavit also reveals
that no physical marks or injury was found on Ms. Stewart by the
of fi cer who signed the affidavit.?

5. No evidence was presented that Ms. Stewart was a ni nor
at the tine of the offense.

6. Oher than this incident, no evidence was presented to
indicate that Petitioner has ever been charged with any ot her
crinme.

7. No evidence was presented as to any rehabilitation of

Petiti oner.



CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

9. The Departnent of Children and Fam |y Services is the
agency charged with the responsibility of licensing child care
facilities in the state of Florida. Chapter 402, Florida
St at ut es.

10. Section 435.04, Florida Statutes (2001), sets forth
di squal i fying of fenses for persons enployed in positions of
trust or responsibility. Section 435.07, Florida Statutes
(2001), sets forth the basis for exenptions from
di squalification. Petitioner argues that the |aw that created
this statute, Chapter 95-228, Laws of Florida, is inapplicable
because the effective date of the aw was 10 years after the
of fense cited by Respondent as the disqualifying event. The
Department, however, asserts that the screening requirenents set
forth in Chapter 95-228, Laws of Florida, did not originate in
that legislation. To resolve the dispute, it is necessary to
consi der pertinent statutory provisions.

11. In 1995, the |legislature conprehensively anended the
statutes which govern those persons seeking to work with
children or the devel opnentally disabled. See Chapter 95-228,

Laws of Florida. Anmong other things, Chapter 95-228 created



Chapter 435, Florida Statutes. Section 64 of Chapter 95-228
provides that the effective date of the | aw was Cctober 1, 1995,
"and shall apply to offenses committed on or after that date.”
12. However, The predecessor to current Sections 435.04
and 435.07, Florida Statutes, was Section 393. 0655, Florida
Statutes, which was created by Chapter 85-54, Laws of Fl orida.
That section set forth m nimum standards for caretakers of
devel opnental | y di sabl ed persons and stated in pertinent part as
fol | ows:

(1) M N MUM STANDARDS. - The departnent shal
establish m ni rum standards as to good nor al
character, based on screening, for
caretakers who are unrelated to their
clients. Such m ni mum standards for
screening shall ensure that no caretaker
unrel ated to his client has been found
guilty of, regardl ess of adjudication, or
entered a plea of nolo contender or guilty
to, any felony prohibited under any of the
provi sions of the Florida Statutes or under
any simlar statute of another jurisdiction:

* % *

(y) Section 784.03, relating to battery, if
the victimof the offense was a m nor.

* * *

Such standards for screening shall also
ensure that the person has not .
conmtted an act which constitutes donestic
viol ence as defined in Section 741.30 .

the Departnent may grant an exenption from
such a disqualification if the departnent
has cl ear and convi nci ng evi dence to support
a reasonabl e belief that the person is of




good noral character as to justify an
exenpti on.

The person shall bear the burden of setting
forth sufficient evidence of rehabilitation,
including, but not limted to, the

ci rcunst ances surrounding the incident, the
time period that has el apsed since the

i ncident, the nature of the harm occasi oned
to the victim and the history of the person
since the incident or such other

ci rcunst ances that shall by the

af orenmenti oned standards indicate that the
person will not present a danger to the
safety or well -being of children.

(enphasi s supplied)

13. Section 741.30, Florida Statutes, (1985) contains the
foll owi ng definitions:

741.30(1) As used in this section, the
term

(a) "Donestic violence" neans any assault,
battery, or sexual battery by a person

agai nst the person's spouse.

(b) "Spouse" neans a person to whom anot her
person has been married or a person to whom
anot her person has been narried and from
whom such person i s now separated or

di vor ced.

14. Thus, in 1985, the offense conmtted by Petitioner was
not a disqualifying offense as there is no evidence that
Petitioner was nor had been married to the victim

15. The | anguage of Section 339. 0655, Florida Statutes,
was anended over tinme. Section 393.0655(2)(c), Florida Statutes

(1994), which was in effect before Section 435.04, Florida

Statutes, contains a reference to donestic violence which read



as follows: "Has not committed an act which constitutes
donestic violence as defined in s.741.28." This | anguage was
repeal ed by Section 35, Chapter 95-228, Laws of Florida.

16. In relation to the definition of domestic violence
referenced in the prior paragraph, Chapters 94-134 and 94- 135,
Laws of Florida, created definitions of "donmestic violence" and
"fam ly or household nmenber,"” as follows:

741.28 Donestic violence; definitions.--
As used in ss. 741.28-741. 31

(1) "Donestic violence" nmeans any assault,
battery, sexual assault, sexual battery, or
any crimnal offense resulting in physical
injury or death of one famly or househol d
menber by another who is or was residing in
the sane single dwelling unit.

(2) "Famly or household nmenber" neans

spouses, former spouses, persons related by

bl ood or narriage, persons who are presently

residing together as if a famly or who have

resided together in the past as if a famly

and persons who have a child in common

regardl ess of whether they have been married

or have resided together at any tine.
Section 36, Chapter 94-134 and Section 36, Chapter 94-135, Laws
of Florida, provide for applicability of this statutory |anguage
to offenses cormitted on or after July 1, 1994. Thus, the
expanded definitions of donestic violence and who is consi dered
a famly menber for purposes of what constitutes donestic

vi ol ence could not apply to Petitioner's offense.



17. Section 393.0655, Florida Statutes (1995) requires
enpl oynent screening pursuant to |evel 2 screening standards set
forth in Chapter 435, Florida Statutes, which was created by the
sanme act, Chapter 95-228, Laws of Florida.

18. Section 435.04, Florida Statutes (1995), sets forth
| evel 2 screening standards. Subsection (h) continues to
reference Section 784.03 relating to battery if the victim of
the offense was a mnor. The 1995 version of the |aw al so
requires the screening standards to ensure that the enpl oyee has
not conmtted an act that constitutes donestic violence as
defined in Section 741.30, Florida Statutes (1995), not Section
741.28, Florida Statutes (1995), which no | onger pertained.

19. Section 741.30, Florida Statutes (1995), does not
contain a definition of donestic violence but rather creates a
cause of action for an injunction for protection against
donestic violence. There is no evidence that a court ever
i ssued an injunction for protection agai nst donestic viol ence as
contenpl ated by Section 741.30, Florida Statutes (1995).

20. In summary, when the screening | aw was created in
1985, the offense conmtted by Petitioner was not a
di squalifying offense. The 1994 anendnents to the definition of
"donestic violence" and the broader definition of "famly or
househol d nmenber"”, rather than the nore limted definition of

"spouse" that existed in 1985, do not apply to Petitioner.



Finally, the 1995 amendnent struck the reference to Section
741. 28 which contai ned those expanded definitions of "donestic
vi ol ence" and "fam |y nmenber" which the Departnent seeks to
apply and instead references 741.30 which specifically deals
Wi th injunctions, which is inapplicable to the circunstances
herein. Accordingly, Petitioner has not conmtted a

di squal i fyi ng of fense.

RECOMVVENDATI ON

Based upon the Findings of Fact and Concl usions of Law, it

RECOMVENDED:

That the Departnent of Children and Famly Services enter a
final order granting Petitioner an exenption from
di squalification

DONE AND ENTERED this 18th day of July, 2002, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 18th day of July, 2002.
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ENDNOTE

1/ The Summary of O fense and Probabl e Cause Affidavit

i ndi cated there was a second page on the reverse of the first
page. The fact that a page appeared to be m ssing was pointed
out to counsel during the hearing and a conplete exhibit was to
be filed on or before the due date for the proposed recomended
orders, but no additional page or conplete exhibit was ever
filed.

COPI ES FURNI SHED

John R Perry, Esquire
Departnment of Children
and Fam |y Services
2639 North Monroe Street
Tal | ahassee, Florida 32399-2949

Li nda Barge-M | es, Esquire

Aneri can Federation of State,
County and Muni ci pal Enpl oyees

111 North Gadsden Street

Tal | ahassee, Florida 32301

Paul F. Flounlacker, Jr., Agency Cerk
Department of Children
and Fam |y Services
Bui I ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse
Departnment of Children
and Fam |y Services
1317 W newood Boul evard
Bui I ding 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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